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William F. Caton, secretary
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Washington, DC 20554

Re: ·Opposition to Petition for Partial
in WT Docket No. ~PP Docket

Dear Mr. Caton:

Fedelll Com!"unicltionl Commiuion
OffIce of Secmary

Reconsideration"
No. 93-253--------.

Enclosed is an original and ten copies of an "Opposition
to Petition for Partial Reconsideration" in WT Docket No.
96-l8/PP Docket No. 93-253.

If there are any questions concerning this filing, please
contact the undersigned at (703)-243-5995 or (703)-243
5996 [FAX].

Respectfully Submitted,

~(JUL
Richard O. Pullen
Vice President and General Counsel

Rap/It
cc: Mr. Vincent H. Petti, Jr., CIC

Ms. Diane Brown, Skylines Unlimited, Inc.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

PP Docket No. 93-253

Fedem Communications Commission
Office of Secretary

In the Matter of

Revision of Part 22 and Part 90
of the Commission's Rules to
Facilitate Future Development of
Paging Systems

Implementation of Section 309(j)
of the Communications Act
Competitive Bidding

TO: The Commission

ORIGINAL
REceIVED

tAPR 9 1997

)
)
) WT Docket No. 96-18

)
)
)
)
)
)
)

OPPOSITION TO PETITION FOR PARTIAL RECONSIDERATION

Communication Innovations Corporation ("CIC R
), by its

attorney, respectfully submits this "Opposition" to a "Peti-

tion for Partial Reconsideration" ("Petition") filed by PSWF

Corporation ("PSWF") on March 26, 1997. PSWF is the corporate

successor to American Mobilphone, Inc. ("AMI"), which }iss an

active member of the paging industry in the Southeastern

United States until it sold the bulk of its business to Dial

Page, Inc. in 1994. (Hereafter, AMI and PSWF shall be refer

red to collectively as "AMI/PSWF".) AMI/PSWF has petitioned

for partial reconsideration of the Commission's decision in

its ~§~~D9 B§9~~~ sDg Q~gg~ sD9 r~~~b§~ B~~j~§ ~i E~~9~s§9

B~l§ms~jDg, FCC 97-59 (released on February 24, 1997)

("Second R&O") to award Nationwide Exclusivity to CIC on

Private Paging frequency 929.8125 MHz. AMI/PSWF contends that

it holds sufficient non-grandfathered (Le., "Group B")

licenses on this frequency to qualify for "regional

exclusivity", and that the Commission's recognition of CIC's

superior Nationwide status violates AMI/PSWF'S legal rights
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because the Commission failed to issue an opinion on two

petitions for a declaratory rUling. In general, AMI/PSWF

requested the Commission to find that ele was not qualified

either to be a Commission licensee, or to have Nationwide

Exclusivity. This "Petition" represents the latest round in a

three year, on-going dispute between AMI/PSWF, and its

contentions are specious.

Nevertheless, there are some things eIC agrees with.

First, there is a procedural ambiguity here. The "Second R&D"

failed to specify, in the usually boiler-plate "ordering

clauses", that the Wireless Telecommunications Bureau was

delegated the authority to grant -- in a separate action -

CIC's Nationwide Exclusivity request. This would have been

pursuant to the Commission's finding in the "Second R&D" that

CIC was fully qualified for such a grant. This omission means

that the "Second R&D" was itself the act of licensure (as

well as Public Notice of this action), such that any

reconsideration must be filed in the context of this on-going

rUlemaking docket. As AMI/PSWF observes, its protest of ClC's

grant is more adjudicative, than legislative in nature.

Logically it should not be considered as part of this

rulemaking. Nevertheless, CIC (like AMI/PSWF) reserves its

rights to comment further on AMI/PSWF's allegations, as well

as other matters, within the context of this proceeding.

Secondly, CIC (1 ike AMI/PSWF) wants these allegations

to be resolved expeditiously. It should be obvious that CIC's

business planning has been seriously disrupted by the
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regulatory uncertainity surrounding its qualifications for

Nationwide Exclusivity. eIe began filing applications for its

Nationwide network in the Summer of 1993. The Commission's

B~R~~~ sD~ Q~~~4 in PR Docket No. 93-35 ("Exclusivity

Decision") [8 FCC Rcd 8318 (1993)] disrupted our filing and

truncated our planned network into "Group A" regional system

(encompassing most of the Eastern part of the country), and a

"Group B" Nationwide system. In 1996, the commission denied

reconsideration [11 FCC Rcd 3091 (1996)] and announced that

systems unconstructed by February 8 would not be eligible

for Nationwide Exclusivity. The "Second R&D" reversed this

decision and granted CIe its long awaited exclusivity. Now

comes another round in a three year dispute with AMI/PSWF.

Consequently, crc joins AMI/PSWF in requesting a prompt

decision.

In this regard, it should be noted that these allega

tions are under routine, informal investigation by the

Enforcement Division of the Wireless Telecommunications

Bureau. CIC has responded by letter this date to the

Division's inquiries and we believe that they should be able

to resolve AMI/PSWF's allegations in relatively short order.

Included with this letter, as background, is bound copy of

the pleadings which AMI/PSWF and eIC have exchanged over the

last three years. Because of its length (over 100 pages), we

are not now filing a copy in this proceding. However, copies

of all of crc's pleadings were served, at the time, upon the

parties which participated in the reconsideration of the

"Exclusivity Decision". We believe that a review of this file
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will show that AMI/PSWF allegations concerning CIC's

licensing history have been raised in many forms, answered by

CIC, and considered by the Commission, numerous times in the

past, and prior to CIC being granted Nationwide Exclusivity.

Thus, we do not think it necessary to address here all of the

express and implicit allegations AMI/PSWF has made.

But some general observations appear appropr iate.

First, AMI/PSWF's "Petitions" have been styled as requests

for a declaratory rUling under Section 1.2 [47 C.F.R. § 1.21

of the Commission's Rules. CIC understands that there is no

"private right" to require consideration of such a request~

that such requests are seldom granted~ and that there are no

formal pleadings, or pleading schedules, associated with such

requests unless the Commission issues a Public Notice

invi ting general comment. Instead, such requests typically

result in an informal investigation in order to determine

what, if any, agency response is required.

This is in contrast to "Petitions to Deny" applications

for radio licenses which are authorized by Section 309 (d) of

the Communications Act [47 U.S.C. § 309(d)]. Under the law,

any party in interest may file a "Petition to Deny" during a

thirty day period following issuance of a Public Notice that

the application has been accepted for filing. The Commission

is then required to consider the issues raised, and dispose

of them, either by issuing a concise opinion, or by

designating the matter for hearing, if a substantial and

material question of fact is found.
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We mention this obvious distinction because AMI/PSWF

appears to consider its "Petitions" to be some form of post

licensing "Petition to Deny", rather than a request for an

informal investigation, which mayor may not result in

Commission action. In this regard, we are not aware of any

authority which provides for such a pleading. The Commission

should also remember that the Rules applicable to CIC's

licensing history are those of Part 90, and not those of Part

22.

We now turn to some of more salient allegations made in

AMI/PSWF's March 11, 1997 "Petition for Declaratory Ruling".

First, CIC wishes to confirm that our Nationwide Paging

network was constructed, as we stated in our July 30, 1996

letter. There is nothing implausable about our construction

schedule -- our July 30 letter was meant to be a

summar ization of the construction information which we had

received. It was not intended to be some form of timely,

progress report. Nor were we prevented from modifying our

proposed, original sites. [,Sgg, Letter from Terry L. Fishel

(FCC) to Vincent H. Petti (CIC) of July 12, 1996]

Secondly, "co-channeling" does constitute construction

under the Part 90 rules. Although the Commission prohibited

the use of mUlti-frequency transmitters by two different

licensees in its Bep~~t sDg Q~g~ ~D tbg Bg~l§igD ~i Es~t ~~

~i .t.bg .c~lDlDl§§j,~~ B.Y.J.g§ .G~~g~Dj,D9 .t.bg .E.YJ;).1l.c .M~J;)l.1g

.sg~~j,.Qg§, 9 FCC Red 6513, 6528 (1994), Part 90 has never

prohibited such operations. The two letters cited by PSWF/AMI

concern common carrier mobile licensees. Indeed, section
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90.185 [47 CFR § 90.185] allows multiple licensing by

different licensees for the same transmitter site. Also,

section 90.179 [90 CFR § 90.179] permits shared use of a

radio station. And, the Commission clearly accepted the use

of multi-frequency transmitters to determine exclusivity when

it stated:

In the E~2 ~Z~ly§j~j~~ Q~g§~, we considered the
issue of whether licensees should be allowed to
count mUlti-frequency transmitters for exclusivity
purposes on more than one channel. We concluded
that licensees should not be barred from using
multifrequency transmitters, but that each such
transmitter would be counted only once for
exclusivity purposes. The purpose of this require
ment was to ensure that licensees would not claim
exclusivity on multiple channels by repeatedly
counting the same transmi tter. We noted, however,
that a licensee using mUlti-frequency transmitters
could qualify for exclusivity on two frequencies by
constructing twice the number of transmitters
required to obtain one channel. M§~g~9ngy~ Q9jnjgn
9ng Q~g§~ in PR Docket No. 93-35 at ~ 26 (released
February 13, 1996)

In this regard, CIC has met this requirement.

Turning to the April 26, 1996 "Petition for a

Decla ra tory Rul ing", CIC did not respond to its f il ing

because at the time no reponse was thought necessary, legally

required, or requested by a Commission staff familar with

AMI/PSWF -- CIC pleading history. We did not implicitly

concede the truth of anything.

Indeed, one reason for no response was that AMI/PSWF

was simply wrong about its interpretation of CIC's filing

history. In its 1994 "Reply Comments" to the reconsideration

of the "Exclusivity Decision" in PR Docket No. 93-35, CIC

descr ibed in tedious detail its corporate history, business
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intentions, and filing history -- all for the purpose of

showing that the Commission's selection of an arbitrary date

to determine "grandfathered" frequency exclusivity had

disrupted the systematic preparation and filing of applica

tions for a nationwide paging system. (A copy of these "Reply

Comments" was served on all participants to the reconsidera

tion proceeding.) We also explicitly stated that our decision

to request "grandfathered", "Group A" regional exclusivity

and "non-fathered, "Group B" nationwide exclusivity was not

based upon a desire to become a regional paging service.

Rather, we filed for regional exclusivity to protect our

frequency rights on the East Coast from being preempted by

other "Group A" regional carriers, such as AMI/PSWF. AMl/PSWF

presumably knew this filing history, because they filed a

"Motion to strike" the pleading in order to prevent its

consideration.

CIC was able to do this, because under section 90.495

(a) [47 C.F.R. § 90.495 (a)], frequency exclusivity is based

upon a cumulative number of transmitters, and not based upon

mutually exclusive categories. In other words, CIC was not

precluded from having transmitters which were part of a

"Group A" regional system, which then could develop as part

of the basis for a "Group B" nationwide system.

At no time did CIC violate section 90.495 (c) [47

C.F.R. § 90.495 (c) by refiling for a regional system. All

ClC's refilling was intended to keep current its eligibility

for "Group B" Nationwide Exclusivity for the time when the

Commission finally got around to processing "Group B"
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exclusivity requests. This was well known to the Commission's

staff at the time and can be confirmed by the coordination

requests which the Personal Communications Industry Associa

tion ("PClA n ) submitted to the FCC in Gettysburg. Also, it

should be remembered that Part 90 does not contain a rule

similar to section 22.121 [47 C.F.R. § 22.121], which pre

vents the filing of repetitious, inconsistent, or conflicting

applications.

Finally there is the question of AMr/PSWF's licensing

status: crc is simply mistified how AMI/PSWF obtained a

recent grant of new licensees, so as to now claim to have

"Group B" regional exclusivity•

.c.Q~.l.Y§i.QD

The Commission should reaffirm its finding in the

"Second R&O" that cre had qualified for a grant of Nationwide

Exclusivity on Private Paging frequency 929.8125 MHz.

Although AMI/PSWF has repeatedly attacked the validity of our

licenses and the manner in which they were obtained, it has

made no allegations which can not be explained by the Part 90

rules or the application processes which the Commission

applied to Nationwide Paging applications. ele has

constructed its system in compliance with the Rules and

wishes an expeditiously resolution of AMr/PSWF's allegations

so that we can continue the commercial development of our

paging business.
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April 9, 1997

Respectfully submitted,

COMMUNICATION INNOVATIONS CORPORATION

BY:~~
Richard O. Pullen
Vice President & General Counsel

145 Huguenot street
Suite 401

New Rochelle, NY 10801
(202)-659-4417
(703-243-5996 (FAX)
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*Dan Phython, Acting Chief
Rosalind K. Allen, Deputy Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 "M" street, N.W. -- Room 5002 (Mail stop 2000)
Washington, DC 20554

*Myron C. Peck, Deputy Chief
Wireless Telecommunications Bureau (Enforcement Division)
Federal Communication Commission
2025 "M" Street, N.W. -- Room 8308 (Mail stop 2000D)
Washington, DC 20554

* Mika Savir, Chief
Commercial Wireless Division (Legal Branch)
Wireless Telecommunications Bureau
Federal Communications Commission
2025 AM" street, N.W. -- Room 7130 (Mail stop 2000C2)

W. Riley Hollingsworth, Deputy Chief
Wireless Telecommunications Bureau (Office of Operations)
Federal Communications Commission
1270 Fairfield Road
Gettysburg, PA 17325-7245

David J. Kaufman, Esquire
Scott C. Cinnamon
Brown Nietert & Kaufman, Chtd.
1920 "N" street, N.W. -- Suite 660
Washington, DC 20036

Counsel for American Mobilphone, Inc./PSWF Corporation

I hereby certify that a copy of the foregoing has been
served upon all parties listed above by U.S.P.O. First Class
Mail (postage prepaid), or by Hand Delivery, this 9th day of
April 1997

~~~~~
Richard o. Pullen

*Served by Hand Delivery.


